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STATE OF IDAHO,

)
)
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)
)
v.
)
)
)
DOUGLAS J. STANDISH,
)
)
Defendant-Appellant.
)
________________________________)

NO. 42483
KOOTENAI COUNTY NO. CR 201321656
APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Douglas J. Standish entered Alford1 pleas to one
count of aggravated assault with a deadly weapon enhancement, and one count of false
imprisonment. The district court imposed a sentence of fifteen years, with six years
fixed, for the aggravated assault charge, and a one-year concurrent sentence for the
false imprisonment charge. Subsequently, Mr. Standish filed an Idaho Criminal Rule 35
motion requesting reconsideration, but the district court denied the motion. On appeal,
1

North Carolina v. Alford, 400 U.S. 25 (1970).
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Mr. Standish asserts that the district court abused its discretion when it imposed his
sentence and when it denied his Rule 35 motion.
Statement of the Facts and Course of Proceedings
On November 4, 2013, police responded to Black Law Office in Coeur d’Alene
based on a report of a kidnapping.

(Presentence Report (hereinafter, PSI, p.13.))2

Upon arrival, they spoke to Tracy Newton who told them that she had been kidnapped
by her ex-boyfriend that morning. (PSI, p.13.)
Ms. Newton started dating Mr. Standish in early 2013, and their relationship
developed quickly.

(PSI, p.13; R., p.92.)

Mr. Standish eventually moved in with

Ms. Newton and her two sons, and the couple began looking for a home to buy
together. (PSI, p.13; R., p.92.) However, Ms. Newton said she ended the relationship
on October 6, 2013. (PSI, p.13.) She claimed she ended the relationship because
Mr. Standish was accessing her emails and texts. (PSI, p.13.) However, Mr. Standish
believed that she ended the relationship because of an incident that occurred on
October 6th. (R., p.92.) Mr. Standish said that Ms. Newton went out with a friend that
night and came home so intoxicated that her oldest son had to get Mr. Standish out of
bed because Ms. Newton could not walk on her own. (R., p.92.) After that incident,
Mr. Standish said that he called Ms. Newton’s ex-husband to explain what had
happened because he knew the Ms. Newton’s children had seen the episode.
(R., p.92; Tr. p.47, Ls.1-6.) This infuriated Ms. Newton as she was in the midst of a
custody battle with her ex-husband. (R., p.92.)
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All references to the PSI and its attachments refer to the 65-page electronic document.
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After their breakup, Mr. Standish left Ms. Newton numerous voicemails and sent
her texts and emails pleading with her to reconsider her decision.

(PSI, p.13.)

Ms. Newton said she did not respond to Mr. Standish and had not seen him since they
broke up when he came to her house on the morning of November 4, 2013. (PSI, p.13.)
She said that Mr. Standish entered the bedroom, and then pushed her into the
bathroom where he hit her on the head with an open palm. (PSI, p.13.) Ms. Newton
said that Mr. Standish had a key to the home attached to a zip tie, and when he pulled it
out, more zip ties fell on the floor. (PSI, p.13.) She said that Mr. Standish then went
through her phone and became upset, so he threw the phone, and it broke. (PSI, p.13.)
Ms. Newton also said Mr. Standish had a gun, which he was waving around and
pointing at her and at himself. (PSI, p.13.) She said that she thought Mr. Standish
might kill her, and that he talked about killing himself. (PSI, p.13.)
According to Ms. Newton, Mr. Standish wanted to leave her house, so the two of
them got into her van and drove to a vacant house, which they had once considered
buying together. (PSI, p.14.) After they entered the home, Ms. Newton said they
continued to talk, and Mr. Standish continued to point the gun at himself and threaten
suicide. (PSI, p.14.) Ms. Newton said that she promised Mr. Standish she wouldn’t tell
anyone about what had happened, and that she needed to get some paperwork to her
attorney urgently.

(PSI, p.14.)

They talked further, and she ultimately calmed

Mr. Standish down and convinced him to empty the bullets out of the gun and take her
back to her house so she could go to her attorney’s office. (PSI, p.14.) When they
returned to the house, Ms. Newton said that she washed her face and put on makeup
before going out again. (PSI, p.14.)
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Mr. Standish then rode with Ms. Newton to her attorney’s office where he waited
in her van. (PSI, p.14.) Once she entered the office, Ms. Newton told her attorney that
she had been kidnapped, and the staff locked the doors and contacted the police. (PSI,
p.14.) Mr. Standish then drove away in the van, abandoned it nearby, and could not be
located for several days. (PSI, p.14.) He eventually turned himself in to police when he
was found trespassing on a boat, and he was confronted by the owner. (PSI, p.15.)
Mr. Standish said that he was supposed to start work as a logger on
November 4, 2013. (PSI, p.19.) He said that he left Couer d’Alene early in the morning
and thought he would try to see Ms. Newton before she went to work because he
needed to get some of his possessions that he had left there. (PSI, p.18.) He admitted
that he entered Ms. Newton’s home with a key that Ms. Newsom had given him, but
said that he neither hit her nor threatened her. (R., pp.93-94; PSI, p.18.) He also said
that he never pulled the gun out of its holster while they were at Ms. Newton’s home.
(PSI, p.18.)
He said that the two of them talked and cried for a quite a while at Ms. Newton’s
house but eventually left because they did not want the kids to come home and see him
after their breakup. (PSI, p.18.) At that point, he said they went to the vacant house
they had previously considered buying. (R., pp.93-94; PSI, p.18.) There, Mr. Standish
said that the two of them continued to talk, but at some point, he said Ms. Newton
began to criticize him. (PSI, p.18.) He said he was so remorseful about the overall
situation, and for calling Ms. Newton’s ex-husband about her drinking episode, that he
pulled out his gun and threatened to kill himself, but he never pointed the gun at
Ms. Newton or threatened to kill her. (PSI, pp18-19.)
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Mr. Standish said that he told Ms. Newton to leave the vacant home at that point.
(PSI, p.19.) However, he said she refused to leave without him and talked him out of
killing himself. (PSI, p.19.) Mr. Standish said that the two of them then went back to
Ms. Newton’s house where Ms. Newton got ready to go to her attorney’s office. (PSI,
p.19.) He said he drove away from the law office because he was concerned that
Ms. Newton had called the police and told them that he threatened to kill himself. (PSI,
p.19.) He said that he had zip ties and a gun with him that day because he was working
as a logger, and those things were necessary for his work, and to protect himself, as he
had encountered a bear earlier that summer. (PSI, p.18.)
Mr. Standish was initially charged with kidnapping, aggravated assault, battery,
burglary, and a deadly weapon enhancement. (R., pp.61-63.) Pursuant to an amended
information, Mr. Standish entered Alford3 pleas to false imprisonment, aggravated
assault, and the deadly weapon enhancement. (R., pp.81-82; Tr., p.13, Ls.2-17.) At
the sentencing hearing, the State recommended that the district court impose a
sentence of 20 years, with 13 years fixed. (Tr., p.28, Ls.13-15.) Mr. Standish’s counsel
requested that the district court consider placing Mr. Standish on probation. (Tr., p.45,
Ls.7-8.) Thereafter, the district court imposed a sentence of fifteen years, with six years
fixed, for the aggravated assault charge and a concurrent, one-year sentence for the
false imprisonment charge. (R., pp.134-37; Tr., p.65, Ls.17-21.) Mr. Standish filed a
Notice of Appeal that was timely from the district court’s judgment and sentence.
(R., pp.149-151.) Mr. Standish also filed an Idaho Criminal Rule 35 motion requesting
reconsideration,
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but the

district

court denied

North Carolina v. Alford, 400 U.S. 25 (1970).
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the

motion.

(See

Motion for

Reconsideration of Sentence Pursuant to I.C.R. 35 and Order Denying Rule 35 Motion
(augmented to the record on December 4, 2015.).)
ISSUES
1.

Did the district court abuse its discretion when it imposed a sentence of fifteen
years, with six years fixed, following Mr. Standish’s plea of guilty to aggravated
assault?

2.

Did the district court abuse its discretion when it denied Mr. Standish’s motion for
reconsideration of his sentence under Idaho Criminal Rule 35?
ARGUMENT
I.

The District Court Abused Its Discretion When It Imposed A Sentence Of Fifteen Years,
With Six Years Fixed, Following Mr. Standish’s Plea Of Guilty To Aggravated Assault
Based on the facts of this case, Mr. Standish’s sentence of fifteen years, with six
years fixed, is excessive because it is not necessary to achieve the goals of sentencing.
When there is a claim that the sentencing court imposed an excessive sentence, the
appellate court will conduct an independent examination of the record giving
consideration to the nature of the offense, the character of the offender, and the
protection of the public interest. See State v. Reinke, 103 Idaho 771 (Ct. App. 1982).
Independent appellate sentencing examinations are based on an abuse of
discretion standard. State v. Burdett, 134 Idaho 271, 276 (Ct. App. 2000). When a
sentence is unreasonable based on the facts of the case, it is an abuse of discretion.
State v. Nice, 103 Idaho 89, 90 (1982).

Unless it appears that confinement was

necessary “to accomplish the primary objective of protecting society and to achieve any
or all of the related goals of deterrence, rehabilitation or retribution applicable to a given
case,” a sentence is unreasonable. State v. Toohill, 103 Idaho 565, 568 (Ct. App.
6

1982). Accordingly, if the sentence is excessive, “under any reasonable view of the
facts,” because it is not necessary to achieve these goals, it is unreasonable and
therefore an abuse of discretion. Id.
From the beginning of this case, the State attempted to characterize this offense
as more serious than the evidence indicated. For example, the State said that the
voicemails Mr. Standish left for Ms. Newton were “disturbing” and quoted several
snippets from the voicemails in its sentencing memorandum.

(Tr., p.41, Ls.24-25;

R., pp.119-20.) In reality, as Mr. Standish’s counsel pointed out, Mr. Standish simply
“sounded like a lovesick schoolboy on those audiotapes.” (Tr., p.57, Ls.7-9.) Indeed,
the State’s recording of those voicemails was almost 30 minutes long, and Mr. Standish
never threatened Ms. Newton once in his messages. (State’s Exhibit 1 (augmented to
the record on August 25, 2015).)

There is no question that Mr. Standish sounds

heartbroken in the recordings, and he apologizes profusely throughout the recordings,
but he never makes threatening comments.
To the contrary, in one of the first messages, he says that he hopes Ms. Newton
is okay and tells her to contact him if there is anything he can do for her. (State’s
Exhibit 1 at 0:10 – 1:34) In another message, he says, “I hope your day is full of
sunshine.” (State’s Exhibit 1 at 3:35-3:45) He also says that he wishes she would
speak to him and that he is lonely without her. (State’s Exhibit 1 at 9:20 – 10:05.) In
short, the voicemails reveal that Mr. Standish was obviously very sad because the
relationship ended. But the theme is not disturbing or threatening. Indeed, the ongoing
theme of the messages is simply one of love and loss. (State’s Exhibit 1 at 16:00 –
16:15.) Mr. Standish tells Ms. Newton that he thinks she is the best person on the face
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of the planet and that he would do anything for her, and, at one point, he even asks her
for her bank information so that he can help her and her sons financially. (State’s Exhibit
1 at 17:05 – 17:18, 23:40 – 25:00.) And, in the last message on the tape, Mr. Standish
tells Ms. Newton that he hopes she is having a great weekend, that her boys are safe,
and that he misses them all very much. (State’s Exhibit 1 at 29:20 – 29:30.)
Additionally, prior to sentencing, a domestic violence evaluation was prepared,
which indicated that Mr. Standish was in the low risk range on the truthfulness scale, the
alcohol scale, and the drug scale. (PSI, p.8.) The evaluator also said that Mr. Standish
was “more peaceful” than the average person. (PSI, p.8.) As a result, the evaluator
recommended that the district court consider “a diversionary program or regular
probationary status.” (PSI, p.8.) Despite these findings, the State inexplicably called
the evaluation “laughable.” (Tr., p.40, Ls.12-14.)
It is clear that the evaluator was struggling to believe Ms. Newton’s account of
the story. The evaluator said that Ms. Newton told her that Mr. Standish had beaten
her, and as a result she “had multiple bruises, especially over one eye.” (PSI, p.10.)
Also, the evaluator said that Ms. Newton told her that Mr. Standish had “pulled her hair
so hard that chunks of hair” were left on the floor of the room in which the alleged
beating occurred. (PSI, p.10.) In assessing those claims, the evaluator said, “This
evaluator has read and re-read all police reports and has found no evidence of either
beating, bruising or hair pulling in any of the reports – of which there are several.” (PSI,
p.10.)
The evaluator also said she saw the video interview of the victim in which there
appeared to be “no bruising or swelling.” (PSI, p.10.) Finally, the evaluator noted that

8

Ms. Newton was “giggly and somewhat ‘flirty’ rather than traumatized” when she was
interviewed by male police officers. (PSI. p.10.) She said that “this is usually not the
case” when someone has been through what Ms. Newton described. (PSI, p.10.)
The evaluator’s findings were also supported by the evidence from the two
houses where the violence allegedly took place.

At the sentencing hearing,

Mr. Standish’s counsel pointed out that there was no evidence of a violent attack at
either of the houses. (Tr., p.48, L.14 – p.49, L.5.) She said that the only evidence that
any violence had occurred in Ms. Newton’s house was that there were some zip-ties on
the floor, which Mr. Standish said he carried for work and had fallen out of his jacket
when he took his sweatshirt off after they returned to Ms. Newton’s house. (Tr., p.48,
Ls.14-22.) With respect to the vacant house, she pointed out that there was no sign of
any violence at that house either. (Tr., p.48, Ls.23-25.) Therefore, she said “My client’s
explanation that basically that they sat there on the couch, talked, cried together – it
makes more sense when you look at objective evidence. . . .” (Tr., p.49, Ls.1-5.) She
also pointed out that there were no photographs documenting any injuries, and there
were no medical records to support the idea that Ms. Newton had been injured in any
way. (Tr., p,49, Ls.6-8.) She said “we have nothing to show that there truly was any
violent act other than what [Ms. Newton] said. And she was mad at him.” (Tr., p.49,
Ls.7-9.)
In addition to these holes in the State’s argument, there were multiple mitigating
factors that illustrate why Mr. Standish’s sentence is excessive under any reasonable
view of the facts. First, there were several letters submitted in support of Mr. Standish.
(R., pp.109-16.) This is a long-recognized mitigating factor. State v. Shideler, 103
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Idaho 593, 595 (1982) (reducing sentence of defendant who, inter alia, had the support
of his family and his employer). Mr. Standish’s younger sister wrote a letter on his
behalf in which she said that Mr. Standish had always been a hard worker and a great
father to his daughters. (R., p.109.) She said that he had been a single father for years
and raised two “very loving, kind and responsible young adults.” (R., p.109.) She said
that Mr. Standish was always there for his girls as they grew up and that “he is their
whole world.” (R., p.109.) She said that the acts Mr. Standish was accused of were “so
out of character for him,” and that his daughters needed him. (R., p.110.)
Mr. Standish’s oldest daughter also wrote a letter. (R., pp.111-13.) She said that
Mr. Standish raised her by himself because her mother was a “violent alcoholic” who
had not been a part of her life since she was very young.

(R., p.111.) She said

Mr. Standish “tried so hard and dedicated himself to helping my mom, trying to treat her,
putting her in treatment centers and hospitals in hopes we could still be a family but
unfortunately her addiction was more important.” (R., p.111.) She said that her mother
left them when her little sister was only three months old, but that her dad had made
their lives “nothing less than perfect with the hand we were dealt.” (R., p.112.) She
said he worked hard to provide for them financially but also never missed a school
activity, dance, recital or parent-teacher conference. (R., p.112.) Finally, she pointed
out that Mr. Standish enjoyed helping others; she said that he was a pilot who owned
his own plane and “spent a lot of his extra time doing ‘angel flights’ for elderly people” in
which he took them to get treatments because they did not “have the resources to do so
on their own.” (R., pp.112-13.)
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Mr. Standish’s oldest daughter also testified at Mr. Standish’s sentencing
hearing. She said,
My life with my dad, my mom has been an alcoholic since I was just
an infant. And my dad has raised me and my sister all by himself. And
my dad has given us a life that most children could not have with two
stable parents. And my dad has provided for me and Sierra more than I
could ever ask for and been the most amazing dad, he has given us the
most amazing life. We’ve never been subject to anything violent, ever.
(Tr., p.26, Ls.4-11.)
Mr. Standish’s youngest daughter also wrote a letter. (R., pp.114-15.) She said
that Mr. Standish always put her and her sister first, and that she would do anything for
her father because she knew that he would do anything for her.

(R., pp.114-15.)

Finally, one of Mr. Standish’s former colleagues wrote a letter on his behalf. (R., p.116.)
He said that he “always had a great deal of respect for [Mr. Standish] and his ability to
deal with a stressful situation.” (R., p.116.) He said that the crimes Mr. Standish was
accused of seemed “so out of character to the Doug I have known.” (R., p.116.)
Mr. Standish also endured a very difficult childhood. He said that his mother was
“the rock” in his family, but his father cheated with his secretary and later married her.
(PSI, p.25.) He said that the secretary was one his mother’s best friends, and the
betrayal devastated his mother. He said, “Within days my father moved out . . .” and his
mother “could do nothing but lay in bed and cry.” (PSI, p.25.) He said that he and his
brother took jobs and supported the family as long as possible, but “[e]ventually it all fell
apart” as his two younger siblings left to go live with his father, and his mother moved to
Wyoming with a man she had met. (PSI, p.25.) Mr. Standish said he moved in with his
girlfriend and her parents and started his senior year in high school shortly thereafter.
(PSI, p.25.)

However, he said he felt lost without his family, and his father never
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reached out to him. (PSI, p.25.) He said he ultimately quit school and joined the Navy,
where he passed his high school equivalency exam and received two honorable
discharges after seven years.

(PSI, p.25.)

Idaho courts recognize a defendant’s

difficult childhood and military service as mitigating information. See State v. Gonzales,
123 Idaho 92, 93-94 (Ct. App. 1993); State v. Nice, 103 Idaho 89, 91 (1982).
Additionally, Mr. Standish demonstrated remorse about this incident.

At the

sentencing hearing, he said that he wanted to apologize to Ms. Newton and to her
family.

(Tr., p.58, Ls.14-15.)

He also apologized to the district court and to his

daughters. (Tr., p.58, Ls.15-16.) He reiterated that the incident did not take place as
Ms. Newton described and that he made a “terrible mistake by contacting her exhusband over a drinking incident” because Ms. Newton and her ex-husband were
already engaged in a custody battle. (Tr., p.58, Ls.16-23.) Nevertheless, he said,
“I do apologize, and I am remorseful for anything that I did that day that was wrong.”
(Tr., p.60, Ls.7-8.) Finally, this was Mr. Standish’s first felony conviction, and he had no
prior probation violations. (PSI, p.23.) A defendant’s remorse and lack of a significant
prior criminal record should also be considered as mitigating information.

State v.

Alberts, 121 Idaho 204, 209 (Ct. App. 1991) (holding that some leniency was required,
in part, because the defendant expressed “remorse for his conduct”); State v. Shideler,
103 Idaho 593, 595 (1982).
Indeed, given the wealth of mitigating information here, Mr. Standish’s sentence
was excessive because it was not necessary to achieve the goals of sentencing
outlined in Toohill. There were numerous indications that whatever happened that day
between Mr. Standish and Ms. Newton was an anomaly that was driven by a highly
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emotional breakup. Therefore, Mr. Standish does not pose any sort of ongoing risk to
society. And, as his counsel pointed out, Mr. Standish was incarcerated in the Kootenai
County Jail for eight months before he was even sentenced. (Tr., p.56, Ls.19-25.) For
a man who has never been incarcerated for any significant length of time, this certainly
provided appropriate retribution and deterrence. Finally, the facts of this case make it
clear that Mr. Standish is not in need of rehabilitation. He was a highly productive
member of society and a loving single father who simply got caught up in an
emotionally-charged situation.

The district court failed to adequately consider the

mitigating information and the discrepancies between the accusations and the facts.
Indeed, under any reasonable view of the facts of this case, Mr. Standish’s extended
sentence was not necessary and was therefore unreasonable and an abuse of
discretion.
II.
The District Court Abused Its Discretion When It Denied Mr. Standish’s Motion For
Reconsideration Of His Sentence Under Idaho Criminal Rule 35
A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the
sound discretion of the sentencing court, and essentially is a plea for leniency which
may be granted if the sentence originally imposed was unduly severe. State v. Trent,
125 Idaho 251, 253 (Ct. App. 1994). “The criteria for examining rulings denying the
requested leniency are the same as those applied in determining whether the original
sentence was reasonable.” Id. “If the sentence was not excessive when pronounced,
the defendant must later show that it is excessive in view of new or additional
information presented with the motion for reduction. Id.
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Mr. Standish submitted new information in the form of a letter to the district court,
a video (790818.3gp) of one of Ms. Newton’s interviews at the police station, and an
audio (790417.WMA) of another interview at the station. (Augmented to the record on
December 4, 2015.) In his letter, Mr. Standish asked the district court to watch the
video because it shows that Ms. Newton does not look bruised or beaten, and she is
“laughing and joking about being a ‘damsel in distress’ . . . .”4 (Letter, p.1 (augmented
to the record on December 4, 2015).)
Indeed, in the audio, when Ms. Newton is interviewed by police officers, she
giggles when another officer walks in. (Audio at 00:20 – 00:30.) Also, as she begins to
describe the incident, she says that she feels like she is “in a Lifetime movie about
now.”

(Audio at 00:30 – 00:40.)

Later in the audio, someone else walks in and

Ms. Newton laughs again, says hi, and then says she is a “damsel in distress.” (Audio
at 5:35 – 5:45.) This is obviously not normal behavior for a person who has supposedly
just been through a traumatic episode.
In the video, Ms. Newton is interviewed by a female police officer. Her face is
clearly visible, and she has no bruises whatsoever. In that interview, Ms. Newton said
that Mr. Standish did not hit her on the face. (Video at 23:05 – 23:15.) However, in
Ms. Newton’s statement for the PSI, she said that Mr. Standish hit her in the “eye/face
once during the incident, which ultimately left her swollen and bruised.” (PSI, p.16.)
The video shows that this was not true.

Mr. Standish does not mention the audio in his letter, but it contains many of the
statements that Mr. Standish refers to in the letter.

4
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In his letter, Mr. Standish also clarified the facts about the gun. (Letter, pp.3-4.)
Mr. Standish originally explained that he started carrying a gun, which his uncle had
loaned to him, but returned the gun to his uncle later in the summer. (PSI, p.18.) When
he returned, and was preparing to start logging again, he said he purchased another
gun. (PSI, p.18.) In his letter to the district court, he noted that the prosecutor told the
district court that, “He had a gun in his logging truck from his uncle. Baloney. Absolute
baloney.” (Tr., p.41, Ls.22-24.) However, Mr. Standish pointed out that Ms. Newton
told the police in the video that he did indeed borrow a gun from his uncle. (Letter, pp.34; Video at 1:11:45 – 1:12:00.) Moreover, the prosecutor also made much of the fact
that Mr. Standish had zip ties with him.

(Tr.. p.40, L.24, p.41, L.2.)

In fact, the

prosecutor said that he had to file a sentencing memorandum because Mr. Standish
was “so far out there” and “his facts don’t make sense.” (Tr. p.41, Ls.2-4.) But the
reality is that Mr. Standish did carry those zip ties and his gun for work, and his facts
make perfect sense; he said in his letter that he used those zip ties “at work, to plug off
air lines and keep wires up.” (Letter, p.5.)
Additionally, the prosecutor said at the sentencing hearing that Mr. Standish had
taken “her at gunpoint to her bedroom,” pushed her down and grabbed her in the crotch.
(Tr., 35, Ls.18-20.) However, when Ms. Newton was asked whether any sexual assault
had occurred, Ms. Newton said no. (Video at 1:13:40 – 1:13:55.)
In light of this new information, which clearly showed that the incident was not as
serious as the State described, and thus provided more mitigating information, it was an
abuse of discretion for the district court to deny Mr. Standish’s Rule 35 motion.
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CONCLUSION
Mr. Standish respectfully requests that this Court reduce his sentence as it
deems appropriate. Alternatively, he requests that this Court remand his case to the
district court for a new sentencing hearing.

Alternatively, he requests that the order

denying his Rule 35 motion be vacated and the case remanded to the district court for
further proceedings.
DATED this 16th day of December, 2015.

___________/s/______________
REED P. ANDERSON
Deputy State Appellate Public Defender
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